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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone tax, an addition to tax, and
penalties as foll ows:

Addition to tax and penalties

Year Defi ci ency sec. 6651(a)(1) sec. 6662(a)
1998 $7, 494 $776. 75 $1, 498. 80
2000 14, 163 - - 2,832.60

2001 5, 754 -- 1, 150. 80
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The issues for decision! are:

1. Whet her petitioner had gross incone and deductions in
t he amounts respondent determ ned for 1998, 2000, and 2001. W
hol d he did.

2. Whet her petitioner is liable for the addition to tax
for failure to tinely file under section 6651(a)(1)2 for 1998,
and for the accuracy-rel ated penalty under section 6662(a) for
1998, 2000, and 2001. W hold that he is.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

1 We ordered the parties to file posttrial briefs.
Respondent did so; petitioner did not. Under these
circunstances, we may hold petitioner in default on all issues
for which he bears the burden of proof. See Stringer v.

Comm ssioner, 84 T.C. 693, 704-708 (1985), affd. w thout
publ i shed opinion 789 F.2d 917 (4th G r. 1986); Furniss v.

Comm ssioner, T.C Meno. 2001-137; McGee v. Conm ssioner, T.C
Meno. 2000-308. However, we decide this case on the record as it
stands. W base our understanding of petitioner’s position on
his petition and trial testinony.

2 Section references are to the Internal Revenue Code as
anmended and in effect for the years in issue.



A. Petitioner

Petitioner resided in Salt Lake Cty, Utah, when the
petition was filed. He was married to Brenda J. Cark (Ms.
Clark) during the years in issue.

Petitioner studied finance at Idaho State University. He
has a degree in accounting from Brigham Young University. Over
the years, petitioner has worked as a distribution clerk, truck
driver, stockbroker, and restaurant owner and as sole proprietor
of a business known as Totally Awesone Internet (TAl).

Petitioner and his famly fornerly lived in Idaho.
Petitioner noved to Salt Lake City in June 1997 to work for Boise
Cascade O fice Products, but he did not work for that conpany
after Novenber 25, 1997. His famly noved to Salt Lake City in
1998. Petitioner worked intermttently for Dell Super Conputers
during the years in issue.

B. Petitioner’s Tax Returns

Petitioner and Ms. Cark filed a joint Form 1040, U. S
I ndi vi dual I ncone Tax Return, for 1998, which respondent received
on Novenber 19, 2000. On that return, they reported $56, 991 of
gross incone, $3,820 of taxable incone, $2,022 tax due, and
$6, 409 tax withheld, and they clained a $4,387 refund. They
deduct ed $35, 304 for novi ng expenses and $9, 767 for item zed

deductions. Petitioner kept fewif any records. About $20, 000
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of the anobunt he deducted for noving expenses was the cost of
repl aci ng the roof on his house in |Idaho.
In May 1999, petitioner organized a corporation naned
Totally Awesone Internet Services, Inc. (TAIS Inc.). TAS,
Inc., was dissolved in April 2000. After dissolution, petitioner
continued to operate the business as a sole proprietorship.
Petitioner prepared and he and Ms. Cark tinely filed a
joint income tax return for 2000. They reported $16, 417 of
i ncone, $13 tax due, and $2,616 tax w thheld, and they clainmed a
$2,603 refund. On a Schedule C, Profit or Loss from Business,
included with that return, they reported $1,682 in gross receipts
and sal es for TAl and deducted $12,289 in busi ness expenses.
Jackson Hewitt Tax Service prepared and el ectronically
filed a joint inconme tax return for 2001 for petitioner and Ms.
Clark. On that return, they reported $42,878 of incone, $36, 781
of item zed deductions, $28 tax due, and $4,551 tax w thheld, and
they cl aimed a $4, 523 refund. They deducted $22, 131 of
unr ei nbur sed enpl oyee expenses petitioner allegedly incurred in
2001.

C. Respondent’s Exam nation of Petitioner’'s Tax Returns for
1998, 2000, and 2001

Respondent sel ected petitioner and Ms. Cark’s 1998 Feder al
income tax return for exam nation on August 17, 2001. Petitioner

and Ms. C ark executed a Consent to Extend the Tine to Assess
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Tax for 1998. Respondent | ater expanded the audit to include
their 2000 and 2001 joint returns.

During 1998, 2000, and 2001, petitioner and Ms. dark
mai nt ai ned a joint checking account with the Veterans’

Adm ni stration Medical Center University Federal Credit Union
(VAMCU). Respondent’s tax exam ner (the exam ner) revi ewed
petitioner and Ms. Cark’s bank statenents, including nonthly
statenents for the VAMCU joi nt checki ng account, and conducted a
bank deposits analysis. The exam ner concluded, on the basis of
t he bank deposits analysis, that petitioner and Ms. Cark failed
to report taxable incone of $9,131 for 1998 and $11, 167 for 2001.
The exam ner al so concluded that petitioner failed to report
$37,175 in gross receipts and sal es on Schedul e C for 2000.

The exam ner asked petitioner to substantiate the noving
expenses that he and Ms. Cark had deducted on their 1998 tax
return. In response, petitioner gave to the examner (1) two
checks purportedly payable to Dave’s Myving and Storage, and (2)
a summary of noving expenses purportedly from Dave’s Mving and
Storage. Petitioner fabricated these itens. Dave s Myving and
Storage did not exist. The exam ner adjusted petitioner and Ms.
Clark’s item zed deductions for 1998.

The exam ner asked petitioner to substantiate the Schedule C
busi ness expenses that he and Ms. C ark deducted on their 2000

tax return and the unrei nbursed enpl oyee busi ness expenses t hat
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t hey deducted on their 2001 return. Petitioner did not

substanti ate any of those deductions. Sone of the anobunt

petitioner deducted as unrei nbursed enpl oyee expenses was j ob

hunti ng expenses. The examner did not attribute any incone to

them on the basis of deposits in the account of TAI'S, Inc.
OPI NI ON

A. VWhet her Petitioner Had Gross I ncone in the Anpunts
Respondent Determ ned for 1998, 2000, and 2001

Petitioner contends that respondent overstated the anmounts
of petitioner’s unreported gross inconme for 1998, 2000, and 2001.
W di sagr ee.

| f a taxpayer does not mmintain adequate books and records,
t he Comm ssioner nmay reconstruct the taxpayer’s incone by any
reasonabl e nmet hod which clearly reflects incone, sec. 446(b);

Holland v. United States, 348 U. S. 121, 130-132 (1954), including

t he bank deposits nmethod, Parks v. Conmm ssioner, 94 T.C 654, 658

(1990); Estate of Mason v. Conm ssioner, 64 T.C. 651, 656 (1975),

affd. 566 F.2d 2 (6th G r. 1977). Bank deposits are prima facie

evi dence of incone. Tokarski v. Commi ssioner, 87 T.C. 74, 77

(1986); Estate of Mason v. Conm ssioner, supra at 656-657.

Petitioner did not keep adequate books and records for the years
in issue. The exam ner used the bank deposits nmethod to estinate
petitioner’s gross incone for those years.

Petitioner contends that the exam ner incorrectly counted

his transfers of funds from one account to another in 1998, 2000,
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and 2001 as incone. W disagree. The exam ner testified and her
bank deposits worksheet shows that she did not count funds
transferred fromone account to another as incone to petitioner
for 1998, 2000, and 2001.

Petitioner contends that the exam ner inproperly treated
overdraft transfers as taxable receipts. W disagree. The
exam ner testified and her bank deposits worksheet shows that she
recorded overdraft transfers first as receipts, and then as
transfers fromreceipts, and so she did not treat overdraft
transfers as taxable receipts.

Petitioner made no other argunents relating to respondent’s
determ nation of his and Ms. Cark’s gross incone. W sustain
respondent’ s determ nation of petitioner’s gross incone for 1998,
2000, and 2001.

B. VWhet her Petitioner Had More Deducti ons Than Respondent
Al lowed for 1998, 2000, and 2001

Petitioner contends that he had nore deductions than
respondent allowed for 1998, 2000, and 2001. Specifically,
petitioner contends that he had substantial anounts of noving
expenses in 1998, business expenses in 2000, and unrei nbursed
enpl oyee expenses in 2001.

1. Mbvi ng Expenses

Ceneral ly, a taxpayer nmay deduct novi ng expenses paid or
incurred during a taxable year in connection wi th beginning

qual ifying work at a new qualifying location. Sec. 217(a). A
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t axpayer may deduct as novi ng expenses only the cost of
transporting househol d goods and personal effects and travel,
i ncludi ng | odging but not neals, fromthe fornmer residence to the
new resi dence. Sec. 217(b). Petitioner bears the burden of
provi ng he may deduct noving expenses.® Petitioner did not
substantiate any of the clainmed noving expenses. Petitioner
testified that about $20,000 of the $34,304 that he deducted as
novi ng expenses is the amobunt he spent to replace the roof on his
| daho honme. That expense is not deductible under section 217(b).

2. Busi ness Expenses

a. Tel ephone Expenses

Petitioner contends that he had about $11,000 in tel ephone
expenses for TAl in 2000. He testified that tel ephone expenses
of about $11,000 were eventually paid. Petitioner offered no
t el ephone bills show ng anmounts owed or bank records to show that
he paid any tel ephone bills in 2000 or at any time. W concl ude
that petitioner may not deduct any anount as a tel ephone business
expense for 2000.

b. | nternet Uplink Services Expense

Petitioner testified that he paid about $47,000 to an entity
known as Viawest for Internet uplink services, and he contends

that he may deduct that amount for 2000. W disagree.

3 Petitioner does not contend (nor does the record support
a conclusion) that the burden of proof is shifted to respondent
under sec. 7491(a).
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Petitioner prepared and gave the exam ner a sunmary of Vi awest
expenses for TAIS, Inc. Petitioner had no invoices or copies of
cancel ed checks showi ng that he incurred or paid those anounts.

Petitioner offered in evidence a summary of paynents TAIS,
Inc., made to Viawest and a set of Viawest invoices.
Respondent’ s counsel and the exam ner could not reconcile the
summary of paynents TAI'S, Inc., made to Viawest wth respondent’s
bank deposits analysis, and petitioner could not explain the
di screpancy. Petitioner did not offer into evidence or make
avail abl e to respondent’s counsel all of the docunents on which
the summary of paynents was purportedly based. See Fed. R Evid.
803(6), 1006. Petitioner gave respondent copies of Viawest
invoices for the first tine at trial. Respondent asked for bank
records to show that petitioner paid the anmounts stated in those
i nvoi ces. The Court gave petitioner 45 days following trial to
provi de respondent with bank records to corroborate the summary
of paynents and the Viawest invoices descri bed above. Petitioner
did not do so.* W conclude that petitioner may not deduct any
anmount for Internet uplink services expense in 2000.

C. Concl usi on

We concl ude that petitioner has not proven that he is

entitled to deduct any business expenses for 2000.

4 By order, the sunmary of paynents and the Vi anest
i nvoi ces descri bed above were not admtted i n evidence.
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3. Unr ei mbur sed Busi ness Expenses

Petitioner contends that he had $21, 355 in unrei nbursed
enpl oyee expenses in 2001. W disagree. Petitioner did not
of fer any persuasive evidence show ng that he nay deduct any of
t hese anounts. There is no evidence that petitioner paid any
anounts for unrei nbursed enpl oyee busi ness expenses in 2001.

We concl ude that petitioner may not deduct any anount for
unr ei nbur sed enpl oyee busi ness expenses in 2001, and we sustain
respondent’ s determ nation of petitioner’s deficiencies for 1998,
2000, and 2001.

C. Whet her Petitioner Is Liable for the Addition to Tax for

Failure To Tinely File Under Section 6651(a)(1) for 1998,

and for the Accuracy-Rel ated Penalty Under Section 6662(a)
for 1998, 1999, and 2000

Section 7491(c) places on the Comm ssioner the burden of
produci ng evidence that it is appropriate to inpose a particular
addition to tax or penalty. To neet that burden, the
Comm ssi oner need not produce evidence relating to defenses such
as reasonabl e cause or substantial authority. Higbee v.

Commi ssioner, 116 T.C. 438, 446 (2001); H Conf. Rept. 105-599,

at 241 (1998), 1998-3 C.B. 747, 995.

Respondent has net the burden of production with respect to
the addition to tax for failure to tinely file a return for 1998
by show ng that petitioner and Ms. Cark filed a joint 1998
return on Novenber 19, 2000. Respondent has net the burden of

production with respect to the accuracy-rel ated penalty under
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section 6662(a) by show ng that petitioner has no records and
subm tted fal se docunents to the exam ner

Petitioner made no argunent that he was not |iable for the
addition to tax for failure to file under section 6651(a)(1) for
1998, or for the accuracy-related penalty under section 6662(a)
for 1998, 2000, and 2001. W conclude that petitioner is |liable
for the addition to tax for failure to file under section
6651(a) (1) for 1998, and for the accuracy-related penalty under
section 6662(a) for 1998, 2000, and 2001.

To reflect the foregoing,

Deci sion will be

entered for respondent.




